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3me3 / ORDER

PER: VIJAY PAL RAO, J.M.:

This appeal by the revenue is directed against the order dated 10/07/2018 of Id.
CIT(A)-3, Jaipur for the A.Y. 2011-12. The revenue has raised following grounds
of appeal:

“1. On the facts and in the circumstances of the case, whether finding
given by the Ld. CIT(A) in giving relief of Rs. 3,10,000/- out of total
disallowance of Rs. 3,18,500/- made u/s 14A r.w. Rule 8D, was not in
contravention to the provisions of Section 14A of the Income Tax Act,
1961 and clarification issued by the CBDT vide Circular 05/2014 dated
11.02.20147

2. On the facts and in the circumstances of the case, whether Ld. CIT(A)
was justified in giving relief of Rs. 3,10,000/- out of total disallowance of
Rs. 3,18,500/- made u/s 14A r.w. Rule 8D by stating that disallowance
u/s 14A cannot exceed more that exempt income declared during the
relevant year even though this finding was in contravention to the
CBDT’s Circular 05/2014 dated 11.02.2014 wherein it has been clearly
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mentioned that disallowance u/s 14A is applicable even where taxpayer
in a particular year has not earned any exempt income?

3. On the facts and in the circumstances of the case, whether Ld. CIT(A)
was justified in giving relief of Rs. 3,10,000/- out of total disallowance of
Rs. 3,18,500/- made u/s 14A r.w. Rule 8D by ignoring the ratio of
decision awarded by various courts including the Hon’ble Apex Court in
the case of M/s Maxopp Investment Ltd. vs. CIT (2018) 91 Taxmann.com
154 wherein it is clearly held that the dominant purpose for which
investment is made by the assessee is not relevant since this investment
in shares resulted in exempt income?

4. The appellant craves leave to add, alter, amend, withdraw or insert any
ground or grounds of appeal before or at the time of hearing of the
appeal.”

2. The assessee sought adjournment of the hearing, however, the tax effect
in the department’s appeal is not exceeding the limit as provided in the CBDT
Circular No. 3 of 2018 dated 11" July, 2018, therefore, the request for

adjournment was turndown and appeal of the department is heard ex parte.

3. Though the Id. DR has accepted that the tax effect involved in this appeal
is not exceeding Rs. 20.00 lacs as prescribed in the CBDT Circular No. 3/2018
dated 11" July, 2018, however, as it is mentioned in the grounds, the present

case fall in the exception under para 10(b) of the said circular.

4. There is no dispute that that the tax effect in the revenue’s appeal is very
less as the relief of Rs. 3.10 lacs was given by the Id. CIT(A). However, the Id DR
has contended that the matter falls in the exception under para 10(b) of the
CBDT circular. We do not find merit in this contention of the Id AR as the issue of
disallowance U/s 14A, which was deleted by the Id. CIT(A) does not involve any

notification, instruction or circular issued by the CBDT has been held to be illegal
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or ultra vires. Therefore, in our considered opinion that the present appeal is not
covered by the exception in para 10(b) claimed by the department or any other
exception prescribed in the said CBDT Circular No. 3 of 2018 dated 11" July,
2018. Accordingly, the appeal of the department is liable to be dismissed as not

maintainable.

Order pronounced in the open court on 31/10/2018.
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